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M E M O R A N D U M 

   

TO:  Mayor and Members of Council 

FROM:  Catherine Conrad, City Solicitor and Acting Director of Human Resources 
Shane Manson, Senior Manager, Revenue & Property Taxation   

DATE:   September 26, 2017 

SUBJECT: Cancellation, Reduction or Refund of Taxes under Sections 357 and 358 of the Municipal 
Act, 2001 

At the September 18, 2017 meeting of General Committee, the Committee referred the “Cancellation, 
Reduction or Refund of Taxes under Sections 357 and 358 of the Municipal Act, 2001” report to the 
September 26, 2017 Council meeting. Committee requested that staff provide Council with further 
background information on the tax appeal application for the Father Michael McGivney Catholic Academy 
property that is included within the report noted above. The Committee further requested that staff 
provide: a copy of the letter submitted by Mr. Longo on behalf of Mr. Skrobal; details on the amount being 
requested for refund and further clarification on subsection 110 (16) and section 358 of the Municipal 
Act, 2001. 

Father Michael McGivney Catholic Academy is located at 5300 14th Ave. and is owned by the York Catholic 
District School Board (YCDSB). The YCDSB entered into an agreement with First Service Tennis 
Management Inc. (FSTM) to be the service provider of an Athletic Complex located on the Father 
McGivney School property. City staff were advised by YCDSB, that the executed agreement includes 
property tax provisions, which states the tenant “FSTM” is responsible for any property taxes associated 
with the sports dome facility .The sports dome facility was completed and the tenant (FSTM) commenced 
operation on October 3, 2015. The sports facility is known as the Markham Sports Dome (MSD). 

Background 
FSTM submitted an application under section 358 of the Municipal Act, 2001 (Attachment 1) requesting a 
refund of property taxes paid, resulting from “a gross or manifest error in the preparation of the 
assessment roll that is clerical or factual in nature”, for the 2015, 2016 and 2017 taxation years. The 
applicant has further indicated that it was the intent of the YCDSB to exempt the Facility at all times and 
have requested that the City of Markham cancel and refund all taxes paid for 2015 and 2016, and the 
period of 2017 until passage of the resolution by the YCDSB providing for an exemption on March 28th, 
2017.   
 
April 2016 – September 2016 
Legal counsel for FSTM indicated in their May 23, 2017 letter (Attachment 1) that the issue of the tax 
exemption status of the MSD facility was first identified in April 1, 2016, as a result of MPAC assessing a 
similar type of dome in the City of Toronto. 
 
Senior staff at the Municipal Property Assessment Corporation (MPAC) were advised in mid-2016 that the 
YCDSB was in the process of doing all necessary things that are preconditions to pass a resolution to 
authorize an exemption for a School Capital Facility (SCF), including conversion of the existing Shared Use 
Agreement to a lease, and obtaining approval from the Minister of Education.  
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On June 29, 2016, the YSDCB sent a letter seeking the approval from the Minister of Education. The 
Minister approved the request to grant an exemption on September 12, 2016. 
 
November 2016 – January 17, 2017 
On or about November 3, 2016, approximately seven weeks after the Minister’s approval, MPAC issued a 
Property Assessment Change Notice (PACN) to both the property owner and to the City of Markham. 
MPAC assessed and classified the MSD facility as a commercial property retroactive to Oct 3, 2015. 
If YCDSB disagreed with the valuation or classification of the PACN issued from MPAC, they had two 
options to appeal.  

1. File a Request for Reconsideration (RFR) with the MPAC within 120 days of the PACN notice 

 YCDSB have indicated that an RFR was filed with MPAC for the PACN within the stipulated 
time.  Staff do not have access to MPAC’s response to the RFR. 

 
2. Appeal to the Assessment Review Board (ARB) directly  

 File an appeal directly to the ARB (for non-residential properties only), within 90 days from 
the notice date of the PACN. 

o City Staff are not aware of any appeal filed with the ARB for the PACN 
 
January 17, 2017 
As a result of the PACN issued by MPAC, the City calculated and mailed the 2015 and 2016 property tax 
bill in the amount of $87,342 on January 17, 2017 
 
January 25, 2017 
Legal counsel for FSTM contacted City Staff to discuss the property tax issue. 
 
March 28, 2017 
The Board of Trustees for the YCDSB passed a resolution (Attachment 2) pursuant to section 110(12) of 
the Municipal Act, 2001 designating the property occupied by the Dome and Clubhouse as a School Capital 
Facility (SCF) effective March 28th, 2017, which was six and half (6 ½ ) months after the Minister of 
Education approved the YCDSB’s request to grant an exemption on September 12, 2016. 
 
March 29, 2017 
City Staff received a letter (Attachment 3) from the YCDSB’s Director of Education advising the City of the 
SCF designation on March 28, 2017 and further indicated that legal counsel for FSTM, with the Board’s 
consent, will be filling an application pursuant to section 358 of the Municipal Act, 2001 for the 
cancellation of all taxes levied in accordance with the PACN’s. 
 
May 23, 2017 
FSTM submitted an application under section 358 of the Municipal Act, 2001 (Attachment 1) to the City 
of Markham, requesting a refund of property taxes resulting from “a gross or manifest error in the 
preparation of the assessment roll that is factual in nature” for the 2015, 2016 and 2017 taxation years.  
 
June 27, 2017 
City Staff provided a copy of the tax application (Attachment 1) to MPAC for their review and 
recommendation.  
 
August 16, 2017 
MPAC provided the City of Markham with the following recommendation (Attachment 4) for the 2015, 
2016 and 2017 taxation years for the Father Michael McGivney Catholic Academy property as follows; 
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 2015 – SCF passed on March 28th, 2017. “No error in fact” for the issuance of Commercial Property 
Assessment Change Notice (PACN) for the area leased to First Tennis Management Inc. during the 
2015 taxation year 

 2016 - SCF passed on March 28th, 2017. “No error in fact” for the issuance of PACN) for the area 
leased to First Tennis Management Inc. during the 2016 taxation year 

 2017 – Pursuant to section 110 (12) of the Municipal Act, 2001, the portion of the property 
occupied by the dome and clubhouse and leased to First Tennis Management Inc. is exempt as a 
SCF effective March 28, 2017 forward. 

o Jan 1, 2017 – Mar 27, 2017: MPAC has not identified any error in CVA or Classification 
o Mar 28, 2017 – Dec 31, 2017: Property class to be changed from Commercial to Exempt 

pursuant to the SCF designation 
 
September 18, 2017 
The MSD facility was designated an exempt School Capital Facility on March 28, 2017, and is therefore, 
only eligible for a tax exemption from March 28, 2017 to December 31, 2017, in accordance with 
subsection 110(16). This results in a tax adjustment of $58,299.40, with the City share being $7,736.11 
and was included within the September 18, 2017 Staff report to Committee. 
 
As a result of MPAC’s recommendation, the 2015 and 2016 taxation years, and the period of 2017 prior 
to passage of the exemption, are not eligible for a tax exemption as the facility was only designated a SCF 
on March 28, 2017. As noted earlier, FSTM is requesting the following tax amounts be refunded; 
 

 2015: Oct 3, 2015 to Dec 31, 2015: Tax amount of $17,061.53  

 2016: Jan 1, 2016 to Dec 31, 2016: Tax amount of $70,280.71  

 2017: Jan 1, 2017 – Mar 27, 2017: Tax amount of $17,061.53  
o Total Taxes: Oct 3, 2015 – Mar 27, 2017 = $105,312.67 

 
Statutory Authority for the Application 
Subsection 358(1) permits an application for a refund for any overcharge caused by “a gross or manifest 
error in the preparation of the assessment roll that is clerical or factual in nature, including the 
transposition of figures, a typographical error or similar errors, but not an error in judgement in assessing 
the property.”  
 
The legislation provides in subsection 358(7) that “An application shall not be heard by council under 
subsection (9) unless the assessment corporation confirms an error in the assessment referred to in the 
application”.  MPAC’s position is that there have been no errors in the 2015 and 2016 assessments and 
that there is “No change in Assessment as a result of this Tax Application” for those years.  
 
Summary 
Pursuant to the Municipal Act, 2001, the 2015, 2016 and the period of 2017 prior to passage of the 
exemption, are not eligible for a tax exemption as no clerical or factual error in the assessment has 
occurred. Further, Section 110(16) of the Municipal Act, 2001, clearly states that a resolution passed under 
subsection 110(12) shall specify an effective date which shall be the date of passing of the resolution or a 
later date. The facility was designated a School Capital Facility exemption on March 28, 2017, and as such 
is eligible for a tax exemption from that day forward only, as no later date was specified in the resolution, 
which results in a tax adjustment of $58,299.40; with the City share being $7,736.11. 
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Conclusion 
There is no statutory authority for Council to approve the application for a refund of taxes for 2015 and 
2016 and part of 2017, under section 358 of the Municipal Act for a gross or manifest error in the 
preparation of the assessment roll that is clerical or factual in nature, as: 

 There was no factual or clerical error.  It may be argued that there was an error of judgment, 
but the legislation specifically excludes errors in judgment as a ground for appeal and refund. 

 MPAC has confirmed there was no error and that there is no change in assessment 

 The designation as a SCF occurred on March 28, 2017 and the legislation prohibits backdating of 
the exemption as a SCF. 
 

The only refund FSTM is entitled to, is for the period after designation as an exempt SCF, as noted 
above.  
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